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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[24  CFR  Part  265] 

[Docket  No.  R-79^98] 

Transfer  From  Nonprofit  to  Profit- 
Motivated  Ownership  for  Muitifamiiy 
Housing  Projects  With  HUD-lnsured  or 
HUD-Heid  Mortgages 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Proposed  rule. 
summary:  This  rule  is  proposed  to 
clarify  by  regulation  the  process  and 
criteria  for  the  transfer  from  nonprofit  to 
profit-motivated  ownership  for 
multifamily  housing  projects  with  HUD- 
insured  or  HUD-held  mortgages.  The 
rule  reflects  the  Department’s  policy 
with  respect  to  approval  of  such 
transfers  and  sets  forth  the  standards 
and  procedures  under  which  they  must 
be  processed.  The  Department’s 
principal  concern  in  approving  such 
transfers  is  that  the  physical,  financial 
and  management  needs  of  the  project  be 
met  satisfactorily  by  the  transfer  to  new 
ownership. 

DATES:  Comments  due:  November  26, 
1979. 

ADDRESS:  Comments  should  be  sent  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 

Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jesse  Wolf,  Office  of  Multifamily 
Housing  Management  and  Occupancy, 
Room  6148,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  D.C.  20410;  phone  number 
(202)  755-5866.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 

Transfers  of  physical  assets,  i.e.,  the 
sale  or  transfer  of  projects  by  original  or 
subsequent  owners  to  a  new  owner 
without  prepayment  of  the  existing 
mortgage,  are  controlled  by  the 
Regulatory  Agreement.  The  Regulatory 
Agreement  provides  that  owners  or 
sponsors  shall  not  convey,  transfer  or 
encumber  any  of  the  mortgaged  property 
without  the  express  written  approval  of 
the  Secretary.  Language  in  the  Insured 
Project  Servicing  Handbook,  4350.1, 
Chapter  4,  sets  forth  the  guidelines  for 
such  approval  but  does  not  specifically 
address  nonprofit  subsidized  project 
sales.  Prior  to  1976,  any  requests  for  sale 


by  a  nonprofit  to  a  profit-motivated 
owner  required  that  the  mortgage  be 
paid  down  by  10  percent.  That 
requirement  adjusted  for  the  100  percent 
mortgage  received  by  nonprofit  sponsors 
and  90  percent  mortgages  available  to 
profit-motivated  sponsors. 

A  change  in  policy  allowed  local 
office  directors  to  accept  less  than  the  10 
percent  equity  contribution  on  such 
transfers  if  certain  conditions  were  met. 

It  further  provided  that  funds  received 
by  the  project  from  the  sale  could  be 
utilized  for  various  purposes  other  than 
paying  down  the  mortgage,  such  as 
curing  mortgage  payment  delinquencies 
or  correcting  deferred  maintenance. 

As  part  of  its  heightened  efforts  to 
address  the  problems  of  troubled 
multifamily  housing  projects,  the 
Department  has  determined  that 
considered  approval  of  transfers  of 
physical  assets  can  result  in  significant 
benefits  to  the  project,  the  neighborhood 
and  the  tenants,  as  well  as  protect  the 
interests  of  the  government. 

After  reviewing  the  present  situation 
with  regard  to  such  transfers,  the 
Department  has  decided  to  publish  a 
proposed  rule  governing  the  transfer  of 
physical  assets  in  order  to  state  clearly 
its  policies  and  procedures  for  approval. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions 
and  data  regarding  the  proposed  rule  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 

Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  D.C.  20410.  All 
communications  should  make  reference 
to  the  above  docket  number  and  title. 

Submissions  received  on  or  before  60 
days  after  publication  will  be  * 
considered  before  adoption  of  a  final 
rule.  A  copy  of  each  submission  will  be 
available  for  public  inspection  during 
business  hours  at  the  above  address. 

A  Finding  of  Inapplicability  with 
respect  to  environmental  impact  has 
been  prepared  in  accordance  with 
Procedures  for  Protection  and 
Enhancement  of  Environmental  Quality. 
Copies  of  the  finding  are  available  for 
inspection  and  copying  in  the  Office  of 
the  Rules  Docket  Clerk  at  the  above 
address. 

Accordingly,  the  Department  proposes 
to  add  a  new  part  to  Chapter  II,  24  CFR 
Part  265,  to  read  as  follows: 

PART  265— TRANSFER  FROM 
NONPROFIT  TO  PROFIT-MOTIVATED  ' 
OWNERSHIP  FOR  MULTIFAMILY 
HOUSING  PROJECTS  WITH  HUD- 
INSURED  OR  HUD-HELD  MORTGAGES 

Sec. 

265.1  Purpose  and  Scope. 

265.2  Applicability. 


Sec. 

265.3  Definitions. 

285.4  Waivers. 

265.5  Prohibition  and  Limitations  Against 
Transfer. 

285.6  Approval  of  Transfer. 

265.7  Conditions  on  Projects  Eligible  for 
Transfer. 

265.8  Review  of  Projects  Proposed  for 
transfer  and  notice  to  Purchaser. 

265.9  Minimum  Standards  for  Approval. 

265.10  Director’s  Analysis  and  Findings. 

265.11  Schedule  of  Contributions. 

265.12  Prohibition  Against  Payment  to  the 
Nonprofit  Owner. 

265.13  Tenant  Participation. 

265.14  Computation  of  Rents. 

265.15  Limits  on  Distributions. 

265.16  Cash  Contributions. 

265.17  Prepayment  Prohibition. 

265.18  Procedure  for  Review  and  Approval. 
Authority:  Sec.  7(d),  Department  of  Housing 

and  Urban  Development  Act  (42  U.S.C. 
3535(d]). 

S  265.1  Purpose  and  scope. 

The  purpose  of  this  part  is  to  govern 
the  transfer  of  physical  assets  from 
nonprofit  to  profit-motivated  ownership 
for  multifamily  housing  projects  with 
HUD-insured  or  HUD-held  mortgages. 
The  intent  of  these  regulations  is  to 
provide  for  the  orderly  processing  and 
approval  of  such  transfers  and  to  assure 
that  the  physical,  financial  and 
management  needs  of  the  projects 
subject  to  transfer  are  met  through  the 
change  in  ownership. 

§  265.2  Applicability. 

These  regulations  shall  apply  to  all 
multifamily  housing  projects  with  HUD- 
insured  or  HUD-held  mortgages. 

§  265.3  Definitions. 

(a)  Commissioner.  The  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

(b)  Director.  The  HUD  field  office 
Director,  who  is  either  an  Area  Office 
Manager  in  a  HUD  Area  Office,  or  a 
Supervisor  in  a  HUD  Service  Office  with 
multifamily  management  responsibility. 

(c)  HUD.  The  Department  of  Housing 
and  Urban  Development. 

(d)  Local  General  Partner.  A  general 
partner  which  has  as  its  principal  place 
of  business  an  office  within  the  market 
area  served  by  the  multifamily  housing 
project. 

(e)  Multifamily  Housing  Project.  Any 
property,  or  combination  of  properties, 
consisting  of  five  or  more  living  units 
with  a  mortgage  insured  or  held  by  the 
Secretary. 

(f)  Nonprofit.  A  corporation  or 
association  organized  for  purposes  other 
than  the  making  of  profit  or  gain  for 
itself  or  any  persons  identified  with  it 
and  which  the  Commissioner  finds  is  in 
no  manner  controlled  or  directed  by 
persons  or  firms  seeking  to  derive  profit 
or  gain  from  it. 
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(g)  Profit-motivated.  A  corporation, 
trust,  association,  partnership, 
individual  or  other  entity  capable  of 
holding  title  to  real  property  and 
organized  for  the  purposes  of  making 
profit  or  gain. 

S  265.4  Waivers. 

Upon  completion  of  a  determination 
and  finding  of  good  cause  by  the 
Commissioner,  HUD  may  waive  any 
provision  of  this  Part  in  any  particular 
case  subject  only  to  statutory 
limitations.  Each  waiver  shall  be  in 
writing  supported  by  documentation  of 
the  facts  and  grounds  which  formed  the 
basis  for  the  waiver. 

§  265.5  Prohibition  and  Limitations 
Against  Transfer. 

(a)  No  nonprofit  owner^  of  a 
multifamily  housing  project  may  convey, 
transfer,  or  encumber  any  of  the 
mortgaged  property  without  the  prior 
written  approval  of  the  Commissioner. 

(b)  TTig  Transfer  of  physical  assets 
from  nonprofit  to  profit-motivated 
ownership  of  projects  constructed  imder 
Section  202  of  the  Housing  Act  of  1959 
or  of  the  Housing  Act  of  1950  (College 
Housing]  is  prohibited. 

§  265.6  Approval  of  Transfer. 

Vy^en  it  is  in  the  best  interests  of  the 
tenants,  the  project,  the  neighborhood 
and  the  Federal  Government,  a  non¬ 
profit  owner  may  undertake  a  transfer  of 
physical  assets  to  a  profit-motivated 
owner.  The  transfer  must  meet  the 
standards  and  criteria  of  this  Part  and 
be  approved  by  HUD. 

§  265.7  Conditions  on  Projects  Eligible  for 
Transfer. 

(a)  In  addition  to  the  minimum 
standards  of  §  265.9  below,  all 
multifamily  housing  projects  owned  by 
non-profit  owners  which  are  eligible  for 
transfer  to  profit-motivated  sponsors  are 
subject  to  the  conditions  set  forth  in  this 
section.  For  the  purposes  of  this  section, 
a  “troubled  project”  is  a  project  with 
one  or  more  of  the  following  problems 
as  determined  by  the  Director  and 
supported  by  written  findings  of  fact: 

(1)  The  project  is  experiencing  serious 
physical  or  financial  difficulties;  or 

(2)  The  nonprofit  owner  is  no  longer 
capable  of  discharging  its  ownership 
responmbilities;  or 

(3)  Significant  deterioration  in  the 
project’s  condition  or  operation  is 
anticipated  in  the  foreseeable  future. 

(b)  In  the  case  of  a  troubled  project, 
the  proposed  purchaser  must: 

(1)  Make  a  cash  payment  at  least 
equal  to  8  percent  of  the  unpaid 
mortgage  principal  balance  or  an 
amount  established  under  paragraph  (d) 


of  this  section  to  be  utilized  as  provided 
in  S  285.16: 

(2)  Establish  a  cash  reserve  fund  or 
irrevocable  and  unconditional  letter  of 
credit  to  the  sole  benefit  of  the  project 
equal  to  2%  of  the  unpaid  mortgage 
principal  balance;  and 

(3)  Include  a  local  general  partner  and 
a  local  management  agent  in  the  new 
ownership  entity: 

(c)  In  the  case  of  projects  which  are 
not  troubled  projects  as  defined  above, 
a  cash  payment  at  least  equal  to  10%  of 
the  unpaid  mortgage  principal  balance 
must  remitted  to  the  mortgagee  and 
the  criteria  set  out  in  §  265.9  must  be 
met; 

(d)  As  an  alternative  to  the  8% 
contribution  requirement  for  troubled 
projects  in  paragraph  (b)(l}  of  this 
section,  the  Commissioner  may 
determine  the  cash  payment  to  be 
provided  by  a  profit-motivated 
purchaser  through  a  request  for  and 
competitive  review  of  purchase 
proposals,  in  a  manner  acceptable  to  the 
Commissioner.  Provided.  That  the 
requirements  of  paragraph  (b](2]  and  (3) 
of  this  section  are  met  and  in  all  cases 
the  minimum  contribution  by  the  profit- 
motivated  purchaser  shall  equal  at  least 
5%  of  the  unpaid  mortgage  balance. 

§  265.6  Review  of  Projects  Proposed  for 
Transfer  and  Notice  to  Purchaser. 

When  a  project  is  proposed  for  a 
transfer  of  physical  assets,  the  Director 
shall  schedule  a  full  review  of  the 
project  to  identify  the  present  physical, 
financial,  management  and  tenant 
needs.  The  proposed  purchaser  will  be 
provided  with  the  results  of  this  review 
in  writing,  with  a  complete  physical 
inspection  report  and  annual 
management  review,  including  HUD’s 
recommended  corrective  actions.  The 
Director  will  put  the  proposed  purchaser 
on  notice  of  the  requirement  to  respond 
to  all  the  noted  deficiencies 
satisfactorily  in  the  proposed  purchase 
plan,  as  well  as  the  criteria  of  §  265.9. 

§  265.9  Minimum  Standards  for  Approval. 

(a)  Any  new  ownership  entity  and  its 
prinicpals  must  meet  the  following 
minimum  standards  as  determined  by  * 
the  Director  and  supported  by  written 
findings  of  fact; 

(1)  Demonstrated  ability  to  provide 
sound  financial  management; 

(2)  Demonstrated  ability  to  provide 
sound  physical  management; 

(3)  liie  ability  to  respond  to  the 
economic  and  social  needs  of  the 
residents  and  to  work  with  tenant 
organizations; 

(4)  The  overall  capacity,  including 
financial  capacity  as  determined  by  the 
Commissioner,  to  operate  the  project 


successfully  for  the  remaining  term  of 
the  mortgage  given  the  proposed 
purchaser’s  present  commitment  to 
ownership  of  other  multifamily  housing 
projects. 

(b)  Any  new  ownership  entity  and  its 
principals  must  satisfy  the  following 
additional  requirements  as  determined 
by  the  Director  and  supported  by 
written  findings  of  fact: 

(1)  Develop  a  detailed  plan  to  respond 
to  the  needs  and  to  undertake  the 
corrective  actions  specified  by  the  * 
Director  pursuant  to  the  full  review 
made  of  the  project  (see  $  265.8),  and  to 
address  the  social  and  economic  needs 
of  the  tenants; 

(2)  Receive  previous  participation 
clearance  (2530)  for  boA  the  owner  and 
the  principals  in  the  ovimership  entity 
and  the  proposed  management  agent; 
and 

(3)  Execute  a  new  regulatory 
agreement  governing  the  future 
operations  of  the  project,  which  shall 
include  the  requirement  to  adhere  to  the 
project’s  affirmative  fair  housing 
marketing  plan  on  record  as  updated 
and  approved  by  HUD. 

§  265.10  Director’s  Analysis  and  RncDngs. 

(a)  ’The  Director  shall  submit  written 
findings  as  to  whether  or  not  the  new 
ownership  entity  will  meet  the 
standards  for  approval  set  out  in  $  265.9 
and  the  conditions  of  S  265.7. 

(b)  In  addition,  the  Director  shall  not 
recommend  a  transfer  for  approval 
imless  the  Director  also  submits  a 
written  finding  that  the  transfer  as 
proposed  responds  satisfactorily  to  the 
deficiencies  noted  by  the  review  made 
pursuant  to  §  265.8,  including  meeting 
the  terms  of  any  proposed  mortgage 
workout  agreement  or  other  mortgage 
relief.  In  the  case  of  an  insured  mortgage 
which  is  delinquent,  the  plan  must 
provide  that  the  mortgage  will  be 
brought  current  by  a  date  certain. 

§265.11  Schedule  of  Contributions. 

Cash  contributions  required  of  the 
purchaser  must  be  made  according  to 
the  following  schedule: 

(a)  ’The  total  contribution  must  be 
made  either  in  equal  or  successively 
smaller  installments  over  a  24-month 
period  or,  if  the  Director  determines  it  to 
be  in  the  best  interests  of  the  project, 
over  a  36-month  period,  v«rith  Ae  first 
installment  to  be  made  at  closing. 

(b)  In  addition,  the  initial  contribution 
must  be  sufficient  to  meet  the  project’s 
immediate  physical  and  financial  needs 
as  specified  by  HUD  in  its  review 
pursuant  to  {  265.8. 
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§  265. 1 2  Prohibition  Against  Payment  to 
the  Nonprofit  Owner. 

(a)  Except  as  provided  in  paragraph 

(b)  and  (c)  of  this  section,  the  non-profit 
owner  selling  the  project  shall  not 
receive  any  remuneration  in  any  form, 
either  in  direct  payment  in  respect  of  the 
transfer  or  in  respect  of  any  other 
contribution  to  the  nonprofit,  its  parent 
of  affiliate  organizations,  in  excess  of 
nominal  consideration  necessary  to 
effect  the  sale. 

(b)  Where  the  total  equity 
contribution  of  the  purchaser  is  10 
percent  of  the  sum  of  the  unpaid 
mortgage  principal  balance  and  the 
interest  delinquencies,  the  nonprofit 
may  receive  a  payment  if  it  is  in 
addition  to  the  10%  contribution. 

(c)  The  nonprofit  may  be  reimbursed 
in  order  to  repay  advances  or  loans 
made  to  assure  the  continued  operation 
of  the  project  made  within  the  previous 
24  months,  if  approved  by  the  Director. 

§  265.13  Tenant  Participation. 

The  Director  shall  assure  that  the 
requirements  of  24  CFR  Part  401  for 
tenant  input  are  adhered  to  and  that 
tenant  comments  received  pursuant  to 
24  CFR  Part  401  are  reviewed  and 
considered  fully  prior  to  recommending 
any  transfer  for  approval. 

§  265 . 1 4  Computation  of  Rents. 

The  rental  formula  to  be  used  for  the 
new  profit-motivated  owner  shall  be  the 
same  formula  as  applied  previously  to 
the  nonprofit  owner.  No  allowance  shall 
be  made  in  the  rent  schedule  for  a  return 
on  equity  to  the  profit-motivated  owner. 

§  265.15  Limits  on  Distributions. 

(a)  No  distribution  can  be  made  until 

a  written  finding  is  made  by  the  Director 
that  all  the  project's  physical  and 
Hnancial  needs  have  been  met. 

(b)  The  owner  shall  be  limited  in  any 
one  year  to  a  maximum  distribution  of 
six  percent  of  its  actual  cash  investment 
in  the  project. 

§  265.16  Cash  Contributions. 

(a)  Cash  contributions  paid  pursuant 
to  a  transfer  shall  be  placed  either  in  the 
reserve  for  replacement  account  and 
withdrawn  for  project  needs  subject  to 
HUD  approval  or  paid  directly  to  the 
mortgagee  as  a  prepayment  on  the 
mortgage,  or  to  HUD  in  the  case  of 
Secretary-held  mortgages, 

(b)  The  Director  shall  determine  the 
appropriate  use  of  the  cash 
contributions. 

§  265.17  Prepayment  Prohibition. 

Prepayment  of  mortgages  in  whole  or 
in  part  of  projects  transferred  from 
nonprofit  to  profit-motivated  ownership 


shall  be  prohibited  without  the’ prior 
written  approval  of  the  Commissioner. 

§  265. 1 8  Procedure  for  Review  and 
Approval. 

(a)  The  Director  shall  review  all 
applications  for  transfer  of  physical 
assets  and  make  written  findings  as  to 
whether  or  not  all  the  requirements  of 
this  part  are  met. 

(b)  The  Director  may  reject  any  such 
application  upon  a  written  finding  of  its 
failure  to  meet  any  of  the  conditions  or 
criteria  of  this  Part. 

(c)  If  the  Director  determines  that  all 
of  the  conditions  and  criteria  are  met,  a 
written  recommendation  containing 
supporting  documentation  shall  be 
forwarded  to  the  Commissioner  for 
review  and  approval  or  disapproval. 

The  supporting  documentation  shall 
include: 

(1)  The  results  of  the  full  review 
conducted  pursuant  to  §  265.8, 

(2)  The  owner’s  plan  to  respond  to 
those  results, 

(3)  Evidence  of  2530  clearance, 

(4)  The  new  regulatory  agreement, 

(5)  The  Director’s  findings  made 
pursuant  to  §  265.10, 

(6)  A  summary  and  copies  of  any 
tenant  input  received  pursuant  to  24 
CFR  Part  401,  and, 

(7)  In  the  case  of  proposed  purchase 
by  limited  dividend  partnership  entities, 
a  sample  copy  of  the  investor’s 
prospectus. 

Issued  at:  Washington,  D.C.,  July  27, 1979. 
Patricia  Roberts  Harris, 

Secretary  of  the  Department  of  Housing  and 
Urban  Development. 
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